whether RBOCs should be allowed into the long-distance market is not relevant to the issue
of whether AT&T should be classified as non-dominant.

V. CONCLUSION

163. In light of the above, we conclude that AT&T has demonstrated that it lacks
market power in the overall interstate, domestic, interexchange market, and accordingly we
grant AT&T's motion for reclassification as a non-dominant carrier. We also accept all of
the voluntary commitments stated by AT&T in its September 21, 1995 Ex Pante Letter (and
clarified in its October 5, 1995 Ex Parte Letter), and order AT&T's compliance with those
commitments as stated in its letters. We note that AT&T s failure to comply with its
commitments may result in the imposition of fines or forfeitures upon AT&T (pursuant to
Section 503(b) of the Act) or a revocation of its licenses (pursuant to Section 312(a) of the
Act).*’ In addition, we will reject as unrcasonable on its face any tariff filing that
contravenes AT&T's commitments. AT&T remains bound by the Act and our rules, and the
Commission remains committed to enforcing those rules through our investigation and
complaint procedures.

164.  Our reclassification of AT&T as non-dominant will result in the removal of all
of its domestic residential services from Basket 1, 800 directory assistance service from
Basket 2, and analog private line service from Basket 3, leaving AT&T s international
services in Basket 1. , adjustments will have to be made to AT&T's AF1, PCI,
and certain SBIs for Basket 1. We delegate authority for making the necessary adjustments
to the Common Carricr Bureau.

165. Our decision ip this Order relieves AT&T of the reporting requirements now
imposed on dominant carriers. AT&T will instcad be subject to the same minimal reporting
requirements that apply to non-dominant interstate common carriers. Currently, interstate
common carriers with annual revenues in excess of $100 million are required to report their
total annual revenues and their total investment. This report allows the Commission to track
market shares on an annual basis. We expect that, in the abseace of the more detailed
information we have collected in the past from AT&T, this information may need to be
slightly augmented in order to provide us with the information we will need to ensure that
the industry continues to be highly competitive. We delegate to the Chief, Common Carrier
Burcau, the task of determining what additional information should be collected from
interexchange carriers, and of establishing an appropriate reporting requirement subject to
approval by the Office of Management and Budget under the Paperwork Reduction Act. We
expect any such requirement to be limited and non-burdensome.

“3 Sec 47 U.5.C. §§ 312(a) and 503(b); Revocation of the Licenses of Pass Word, Inc.,
76 FCC 2d 465 (1980), aff"d sub nom. Pass Word, Inc. v. FCC, 673 F.2d 1363
(D.C. Cir. 1982) (common carrier license revoked based on carrier's deliberate

misrepresentation to the Commission).
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166. AT&T's share of interstate calling is published quarterly and has provided a
useful indication of the rapidly increasing competition in the interstate market.** We believe
this information should continue to be available until the Common Carrier Bureau has
determined what additional information, if any, should be collected from interexchange
carriers. Accordingly, we direct AT&T to continue to report its interstate access minutes as
it has done since 1986.4

167. In order to ensure an orderly transition, this Order will be effective 30 days
after its release.

168. Finally, as noted above, we intend to initiate a new proceeding to identify
specific areas of the interstate, domestic, interexchange market that may nraise policy
concemns, and if there are any, to seek comment on possible remedies. In addition, we will
closely monitor all of the areas where AT&T has made voluntary commitments. To the
extent necessary or appropriate, we will institute proceedings to continuc to protect
consumers,

V1. ORDERING CLAUSES

169.  Accordingly, it is HEREBY ORDERED that AT&T's motion for
reclassification as a non-dominant carrier in the market for interstate, domestic,
interexchange telecommunications services under Part 61 of our rules is hereby GRANTED.

170. IT IS FURTHER ORDERED that AT&T shall comply with the commitments
contained in its September 21, 1995 ex parte letter from R. Gerard Salemme, Vice President-
Government Affairs, to Kathieen M.H. Wallman, Chief, Common Carrier Bureau, Federal
Communications Commission (and clarified in AT&Ts October 5, 1995 ¢x paste letter from
R. Gerard Salemme, Vice President-Government Affairs, to Kathleen M.H. Wallman, Chief,
Common Carrier Bureau, Federal Communications Commission), and which are summarized
in this Order in Appendix C.

171. IT IS FURTHER ORDERED that AT&T's motion for reclassification as a
non-dominant carrier in all international markets under Part 61 of our rules is hereby
DEFERRED.

“¢ See, .g., IAD 1995 Long Distance Market Share Report.

mm@omngmqummmon;mnyembhshedbymhomwmlpm
Chief, Common Carrier Bureau, to D.J. Culkin, Corporate Vice President, AT&T,
dated October 13, 1986. '!'herepomnglequnemen:wuhluledwedmalaterfm
Peyton L. Wynns, Chief, Industry Analysis Division, dated October 23, 1987.
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172. IT IS FURTHER ORDERED that this Order will become effective 30 days
after its release.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
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AYPENDIX A

Ad Hoc IXCs (Ad Hoc IXCs)

Ad Hoc Telecommunications Users Comminee (Ad Hoc Committee)

Affinity Network, Incorporated (ANT)

Alascom, Inc. (Alascom)

The State of Alaska (Alaska)

Alaska Telephone Association (ATA)

America’s Carriers Telecommunications Association (ACTA)

American Petroleum Institute (APD)

ATAT Corp. (AT&T)

Ameritect Operating Companies (Ameritect)

Anchorage Telephone Utility (ATU)

Bell Atlantic Corporation, BellSouth Corporation, Pacific Telesis Group and SBC
Communications, Inc. (BOCs)

Capital Network Systems (CNS)

Citizens for a Sound Economy (CSE)

Competitive Telecommunications Associstion (CompTel)

Custom Nerwork Service Users Group (CNSUG)

Eastern Telecom Corponation (ETC)

Enterprise Telecom Services, Inc. (ETS)

Bureau of Economics, Federal Trade Commission (BOE/FTC)

The Furst Group, Inc. (TFG)

GE Capital Communication Services Corporation (GE Exchange)

General Communications, Inc. (GCT)

The State of Hawaii (Hawaii)

Ruth K. Krerchmer, Commissioner, Illinois Commerce Commission (Illinois Commerce
Commission)

Independent Data Communications Manufacturers Association (IDCMA)

International Business Machines Corporaticn (IBM)

LDDS Communications, Inc., d/b/a LDDS Metromedia Communications (LDDS)

LinkUSA Corporation (LinkUSA)

The Maryland Office of Peaple's Counsel (MPC)

MCI Telecommunications, Inc. (MCT)

National Rural Telecom Association, Natioma] Telephone Cooperative Association,
Organization for Protection and Advancement of Small Telephone Companies and
United States Telephone Association (LEC Joint Commeuters)

NYNEX Telephone Companies (NYNEX)

PhoneTel Technologies, Inc. (PhoneTel)

Public Service Emerprises of Peansyivania, Inc. and New Enterprise Wholesale Services
(PSE/NEWS)

Oncor Communications, Inc. (Oncor)

SDN Users Group (SDN)

Sprint Communications Company, L.P. (Sprint)

SP Telecom (SP Telecom)
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Utitities Telecommunications Council (UTC)
Telecommunications Resellers Association (TRA)
U S West Communications, Inc. (US West)
WilTel, Inc. (WilTel)

APPENDIX B
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Figure 1
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Table 1
Average Best Prices

Minutes Jan. 1, 1991 [Jan.1,1992 |Jan.1,1993 |Jan. 1,1994 |Jan. 1, 1995 |July 6, 1995 | Percent

Change
50 $8.59 $8.60 $3.74 $9.04 $9.28 $8.82 2.7
125 $21.25 $21.19 $21.10 $21.20 $19.47 $18.12 -14.7
250 $42.23 $42.12 $40.49 $40.49 $37.53 $31.75 -20.1
500 $83.34 $83.10 $76.66 $78.98 $67.61 $59.83 -28.2
1000 $166.12 $165.65 $148.95 $154.02 $135.22 $119.66 -28.0

To obinin best price we reviewed the tariffs for basic MTS, Reach-Out -Amercia, AnyHour Savings, True Rewards, True USA,
and True Savings. We calculated the best available price for each of the 60 customers profiles contained in the Joint Bell
Companies June 9, 1995 Comments, Atiachment B, Reply Affidavit of Paul W. MacAvoy, Appendix B, 16-8, 10-12. Those
profiles consisted of distributions of mileage and time of day for dilferent calling volumes. For each profile we calculated the
best price from the above tariffed pricing plans. Finally, we calculated the simple average for each volume level (number of
minutes per month).



AT&T, in its September 21, 1995 letter (as clarified by its October 5, 1995 letter), states
that it commits 1o the following provisions:

1.

APPENDIX C ‘ Recommended Decision.’

3. AT&T will file any new geographically specific tariffs that depart from its traditional
approach to geographic averaging for interstate residential direct dial services on five
(5) business days notice. Such tariff transmittals will be clearly identified as affecting
the provisions of this commitment. This will continue for three years unless the
Commission adopts rules addressing this issue for all carriers or there is a change in
federal law addressing this issue.

STATEMENT OF AFFIRMATIVE VOLUNTARY COMMITMENTS IN
SEPTEMBER 21, 1995 AT&T EX PARTE LETTER
(AS CLARIFIED IN OCTOBER 5, 1995 AT&T EX PARTE LETTER)'

AT&T will limit price increases, if any, for 800 Directory Assistance provided

AT&T will continue to comply with all conditions and obligations contained the , 4.

various Commission orders regarding rate integration between the contiguous forty- pursuant its tariff FCC No. 2 and for interstate Analog Private Line services provided

eight states and the states of Alaska, Hawaii, Puerto Rico and the Virgin Islands, until pumnmtoitsnﬁffFCCNo.9tolmaximumincruseinanyyetrofnomonuun

or unless those orders are superseded by Congressional or Comimission action.? the increase in the Consumer Price Index (CPT). AT&T will file such tariff changes
increasing the prices for these services on not less than five (5) business days notice

AT&T will comply with all the conditions and obligations contained in the and such tariff transmittals will be clearly identified as affecting the provisions of this
Commission orders associated with AT&T's purchase of Alascom, Inc., including the commitment. This Commitment will continue for a term of three years
Alascom Authorization Order, the Market Structure Order, and the Final

a. AT&T will offer for three years a calling plan for low income residential
consumers that allows them to place one bour of interstate direct dial service at a rate

frozen at 15% below current basic schedule rates. These customers also may earoll
in AT&T"s other discount programs. Qualification criteria for customers on this plan

will be those cstablished by state Public Utility Commissions for implementing the
Commission Lifeline and Link-up programs. AT&T will extend this offer to
customers who participate in the state aid program used to determine qualification in
the Lifeline or Link-up in that state, to arcas in a state not currently covered by an
approved Lifeline or Link-up plan. Customers in those areas may earoll in this offer
by demonstrating their participation in that state aid program. The State of Delaware
currently does not participate in cither Lifeline or Link-up. Thercfore, AT&T will
qualify Delaware customers for this offer based on their participation in a public
assistance program identified in consultation with the Delaware Public Utility

This appendix summarized only AT&T’s affirmative commitments contained in its
September 21, 1995 Ex Parte letter, as clarified by its October 5, 1995 Ex Pante Letter.
These include, but are not limited to, the following: Establishment of Domestic

icati i ilitics by Non-Governmental Bntities, Docket No. 16495,

OImMmunCation

]
Second Report Order, 35
Order, 38 FCC 2d 665 (1972);

ion, 61 FCC 2d 380 (1976): |

l Compomtion, File Nos. W-P-C-7037, 6520, Order and Authorization, FCC No. 95-334

3 »

Alaska. Hawaii, P B ] the Virgin Island
Memorandum Opinion and Order, 9 FCC Red 3023 (1994) (Market Structure Order),
adopting Final Recommended Decision. 9 FCC Red 2197 (1994).
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Commission.

b. AT&T will offer for three years an interstate direct dial service for low volume
residential consumers that allows them to purchase calling at guaranteed rates.  For
the first year, callers will pay $3.00 per month for the initial 20 minutes, and calling
in excess of the first 20 minutes will be priced on a postalized basis at the rate of
$0.25 per minute for peak (Day period) calling and $0.15 per minute for off-peak
(Evening and Night/Weekend period) calling. During the second year the service will
be priced at $3.00 for the initial 20 minute period and no higher than $.27 per minute
for peak and $.16 per minute for off-peak overtime calling. During the third year the
service will be priced no higher than $3.25 for the initial 20 minwte period and no
higher than $.27 per minute for peak calling and $.16 per minute for off-peak cailing.

c. AT&T will notify its customers of the availability of the plans in (a) and (b)
through a bill message every thind month when their usage in that month is below
$10. In addition, AT&T will develop a consumer out reach program that will
include, among other things, the following: (i) AT&T will implement a national and
local public information program notifying the public of the availability of these
offers; (ii) AT&T will inform the consumer advocates participating on the AT&T
Cousumer Panel and other national and local consumer groups of the availability of
these offers; (iif) AT&T will train its customer service representatives on the
provisions of these offers and insure their understanding of the application of these
offers to a customer's particular calling pattern.

d. AT&T will file changes (0 its average residential interstate direct dial services on
not less than five (5) business days notice, if those changes, 1) increase mates more
than 20% for customers making greater than $2.50 in calls per month, or 2) increase
the average monthly charges more than $.50 per month for customers making less
than $2.50 in calls per month. Such a determination will be made on the basis of
average per minute charges separately for the Day, Evening and Night/Weekend time
periods and determining the impact on customers of the proposed change by
comparing the existing and proposed price over all minutes of use levels. AT&T will
calculate a separate weigited average of rates for all mileage bands (weighted by the
relative number of minutes for each mileage band) for the Day time period, the
Evening time period, and the Night/Weckend time period. AT&T will caiculate the
impect of & rate change on 2 one-minute-per-month Day caller, a two-minute-per-
month Day caller, a three-minute-per-month Day caller, etc., and will perform similar
calculations for a hypothetical caller who called during the Evening bours and a
hypothetical caller who calied only during Nights/Weekends. The 20% and $.50
commitments apply on a cumulative basis in a calendar year. Such tariff transmittais
will be clearly identified as affecting the provisions of this commitment. In addition,
AT&T will offer for a period of three years an interstate optional calling pian that
will provide residential consumers a postalized rate of no more than $0.35 per minute
for peak calling and $0.21 per mimute for off-peak.
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¢. In the event of significant change in the structure of the interexchange industry,
including a significant reprice or restructure of access rates, AT&T may file tariff
changes to these plans on not less than five (S) business days notice. Such tariff
transmittals will be clearly identified as affecting the provisions of this commitment.
This commitment does not apply to services provided via access service obtained from
a new entrant to a local access market, unless those access rates are comparable to
those charged by the incumbent local exchange access provider.

AT&T will comply with the following which reflects an agreement between AT&T
and the Telecommunications Resellers Association: As a general practice, AT&T
grandfathers both existing customers and subscribed customers (i.c., customers who
lnvemlxnined:sipedomforsenioe)whalitinunducunchangemuemphn
(including Contract Tariffs, term plans under Tariffs 1, 2, 9, and 11, Tariff 12
OpdonslndTuiﬂlSCPPs),mditmmixswcominuetbupmw. In exceptional
am.howwer,gnndfnhaingmyndbeappmpﬁamcitherbeuuse(l)achngeis
necessitated by typographical errors, a service inadvertently priced below costs, rate
clnnguwhu:mirﬂividualmu(poﬂdiiomm)minqused.orothermpnnbk
cin:umm,mﬂ)ﬂmchangeismrylobﬁngchﬁtymlm-mtumor
condiﬁon.whenhisnecmaxymmnﬂmﬂomm:ﬁkc(mhasachngewthe
provisions for bow orders are processed, but not including changes to the body of
Contract Tariffs, Tariff 12 Options or Tariff 15 CPPs). In such circumstances,
AT&T commits for a rwelve-month period to offer its customers the following
additional protections not required of non-dominant carriers:

- where AT&T makes any change (0 an existing term plan, AT&T will afford
meaffeaedwsmmdeaysmuningﬁshdvmnoﬁceofnnuﬁﬁﬁﬁngm
give the customer the opportunity to object; provided, however, that for
changumdiwonﬁnuaneewithorwimo\uliabiﬁty.dq)ositsmdudvm
paymeats, or transfer or assignment of service, AT&T will file on 14 days
notice. (AT&T would have the unaffected right to change underlying tariff
ma—~suchasagenenlchngetoSDNmu-unlusmetermphn
protected the customer from such changes.) Where the affected customer(s)
agrees o the revision, AT&T will note that agreement in its transmittal letter
and file the change on | day’s notice. Where the affected customer objects to
thechnae.A‘I‘&Twi!lﬁlethechangewiththeCommissionm6daysnotiee.
Withmq)eawﬂnlloeraysnodceﬁlings.thembmmhlausemwiu
be applicable to the same exteat as it is today.
AT&T will present to the Common Carrier Bureau quanerly performance results on
reseller onder processing. AT&T will also report such results to the
Telecommunications Resellers Association Bxecutive Board. This commitment will
continve for a term of one year.

For a minimum of 12 months, AT&T will provide a telephone number and
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10.

"ombudsman” 1o receive reseller complaints not resolved through AT&T's first single
point of contact, the account manager, and (0 route them to the appropriate person at
AT&T for assistance in responding to those complaints. Additionally, Commission
employees who receive such calls may refer them to the AT&T escalation contact.

AT&T will comply with the following, which reflects an agreement between AT&T
and the Telecommunications Resellers Association: is willing to establish a quick,
efficient, commercially-oriented process for resolving disputes with its reseller
customers. AT&T is willing to enter into mutually agreeable private party arbitration
agreements with these parties. AT&T is also willing to develop with the
Telecommunications Resellers Association Executive Board a model two-way
Arbitration Agreement. AT&T would be willing to enter into such an agreement with
any of its reseller customers for resofution of commercial disputes between the
reseller and AT&T under the following guidelines:

) The Arbitration Agreement would be based on the United States Arbitration
Act and the Commercial Arbitration Rules of the American Arbitration
Association.

b) The Arbitration Agreement would bind cach party to arbitration as the
exclusive remedy for any covered claims that arise in the period covered by
the agreement. The covered period initially would be twelve months, but the
reseller will be permitted to ead the covered period earlier by providing at
least 30 days prior written notice.

) Covered claims would inciude all claims between the parties relating to tariffed
services, the carrier-customer relationship between the parties, or competitive
practices, except claims that a tariff provision or practice is unlawful under the
Communications Act would not be covered claims. Covered claims would
include, for example, claims that AT&T has misapplied or misinterpreted its
tariffs, that the customer has failed 10 comply with its tariff obligations, or that
cither party has engaged in unlawful competitive practices such as
misrepresentation or disparagement.

d) The Arbitration Agreement would provide for a 90 day arbitration process,
unless the parties agree to a longer period.
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SEPARATE STATEMENT
OF
COMMISSIONER ANDREW C. BARRETT

RE:  Motion of AT&T Corp. to be Reclassified as a Non-Dominant Carrier

In the order adopted today, the Commission concludes that, because AT&T lacks
market power in the interstate, domestic, interexchange market, AT&T's motion to be
reclassified as a non-dominant carrier with respect to that market should be granted. Clearly,
the reclassification of AT&T as a non-dominant carrier will have several effects. AT&T will
be freed from price cap regulation for its residential and other domestic service offerings.'
Pursuant to our tariff filing rules for non-dominant carriers, AT&T will be permitted to file
tariffs for all of its domestic services on ope day’s notice and, furthermore, the tariffs will be
presumed lawful. Depending upon the proposed activity, several Section 214 requirements
will either be reduced or eliminated by declaring AT&T non-dominant.’ AT&T will,
however, still luvetoﬁlelSemon 214 spplication should it want to discontinue, impair, or
reduce service.” Finally, declaring AT&T as a non-dominant carrier will relieve it from some
annual reporting requirements, including requirements that it file several ARMIS-like reports,
an annual financial report, and a report on access minutes.

It is important to note that our decision today does not remove AT&T from regulation.
Like other non-dominant carriers, AT&T will still be subject 1o regulation under Title II of
the Communications Act of 1934, as amended. Indeed, non-dominant carriers are required to
offer interstate services under rates, terms, and conditions that are just, reasonable, and not
unduly discriminatory.’ Non-dominant carriers are also subject to the Commission’s
complaint process established pursuant to Sections 206 through 209 of the Act.*

1 am pleased to support the Commission’s action today on a number of levels but,
most notably, from the economic and public interest perspectives, While some parties have
argued in the record that it is premature and unjustified to grant AT&T’s motion, I find that
the record clearly demonstrates that AT&T no longer exercises, or has the ability to exercise,
market power in the domestic, interstate, interexchange market. Indeed, maintaining the gtatys

1 Since the Commission deferred considerstion of AT&T"s market power in intemational
markets, AT&T’s provision of Internationsl Message Toll Service (IMTS) will remain under
price cap regulation.

2 See 47 US.C.§ 214, 47CFR § 63.07.

3 47CFR. §63.71.

4 47 US.C. §§ 201-202.

[ 47 US.C. §§ 206-209.
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quo and regulsting AT&T as a dominant carrier would, in my view, unnecessarily continue
asymmetric regulation and regulatory imbalance to the detriment of the American consumer.
As a dominant carrier, AT&T was required to file tariff revisions on as many as 120 days’
notice.® Its non-dominant competitors, however, were able to file tariff revisions on only one
day's notice. It is not ap imtellectual stretch to theorize that much of the "lock-step™ pricing
that has been alleged could have been caused by our tariff regulation. 1 belicve that, by
declaring AT&T non-dominant, we are making the interstate, interexchange market more
susceptible to full competition that will result in better prices and service innovation.

Onwr decision today follows a sequence of reasoned regulatory actions that reflect a
rapidly and profoundly changing market. In 1989, the Commission sdopted a price cap
regime for AT&T that was intended to, and 1 believe succeeded in, encouraging ATET to
provide service more efficiently. As early as 1991, the Commission recognized that
competition in the interstate, interexchange market had increased and, accordingly, streamlined
regulation of AT&T’s provision of business services (except analog private line) and toll-free
800 wexrvice (except 800 directory assistance). Earlicr this year, the Commission streamlined
the regulation of AT&T’s commercial services for small business customers.” Thus, today's
decision to grant AT&T's request for regulatory reclassification is a nstural progression from
a situstion in which AT&T clearly dominated the market and in which regulation of AT&T
was warranted, to a highly competitive market that consists of four strong facilities-based
carriers and hundreds of service resellers and in which close regulation of AT&T is no longer

necessary.

I am also convinced that, from a public interest perspective, granting AT&T's motion
will not have any drastic results on consumers. | have been assured that reclassifying AT&T
as non-dominant will not adversely affect rates for residential services. The record shows that
an increasing number of AT&T customers are selecting discount plans rather than paying
AT&T's basic rates. One only needs to turn on the television or open a newspaper to be
bombarded by advertising by AT&T, MCI, and Sprint, encouraging us to switch 10 their
service and select their specific discount pricing plan.  Furthermore, an analysis of the record
reveals that, even with increasing basic schedule rates, between 1991 and 1995, AT&T's
lowest discounted residential rates available to customers with monthly bills over $10 fell
between 15 and 28 percent.  To the extent that parties in this proceeding have raised concerns
about recent increases in basic schedule rates, these concerns appear to raise questions about
the performance of the i industry as a whole and not about AT&Ts individual
market power. Finally, AT&T has made several voluntary commitments 10 protect low-
income and low-volume customers from rate "spikes,” 10 provide customers more service
options at reasonsble rates, and to constrain further increases in basic schedule rates.

6 Price cap service price changes were filed by AT&T on 14 days’ notice and filings for new
services, annual adjustments, below-band filings, or rate structure changes were filed on 45

days' notice.
7 Revisions to Price Cap Rules for AT&T Corp., 10 FCC Red 3009 (1995).
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AT&T has also made voluntary commitments with respect to business term plans

0 and
long-m contracts with customers and resellers. Without these voluntary commﬂmpenu, by
operation of thc‘Fxled Rate Doctrine, AT&T could file, on one day’s notice, tariff revisions
that could materially change and effectively abrogaté an existing long-term contract. 1
;ommend AT&T, the Ad Hoc Telecommunications Users Committee, and the resale industry
or coming together and, in a cooperative spirit, discussing and i
fo 28 o . ussing reaching agreement on some

lnthenwﬁmn.lImkfomxﬂwmminingonlbro.duleveltheennm’ i
interstate, .inmxchange market. Commenters on AT&T s motion have raised sevcr;‘lo mese:
\mportant issues that should be explored in the generally applicable rulemaking comtext. For
_examplg, the Commission should consider in such a rulemaking issues concemning rate
integration and geographic rate averaging, the resale market, the operator services market, and
the allegation of 1acit collusion among Sprint, MCI, and AT&T.

1 would like to commend the staff and management of the Common Carri Bureau
and Office of General Counsel for a job well done in considering this complex n:na
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SEPARATE STATEMENT
OF
COMMISSIONER SUSAN NESS

Re: Moiion of AT&T Corporation to be Reclassified as a Non-Dominant Carrier

Today. in another substantial stride down a deregulatory path, the Commission declares
AT&T 10 be “non-dominant.” Once again, increased competition is the basis for decreased

regulation.

Sixieen years ago, as long distance competition began to mature and bear fruit, the
Commission began the Competitive Carrier rulemaking. The primary purpose of this
proceeding was to calibrate our requirements to market conditions, so that interexchange
carriers could be freed of unnecessary governmental interference and agency resources could
be deployed more efficiently. Over the years, rules affecting authorization for new
construction, tariff filing periods, pricing justifications, and the like have been substantially
eased for what were once called the “other common carriers.” But, ever since the outset of
Competitive Carrier, AT&T has been labeled the "dominant carrier.”

Time has passed, and conditions have changed. So, t0o, must the Commission’s response.

AT&T was first characterized as dominant beforg its divestiture of 22 operating companies,
with their control over local telephone bottlenecks in communities from coast to coast.
Before the divested companies and other local exchange carriers implemented equal access,
so that MCI, Sprint, and others could enjoy interconnections that were equal in type, quality,
and price 10 those which were available to AT&T. And before 800 number portability
enabled AT&T's toll-free service customers to change carriers without having to change
telephone numbers.

Over the years since Competitive Carrier was initiated, the market for interexchange services
has been transformed. Today, virally all consumers have the opporunity to choose from
four or more primary interexchange carriers for I-plus dialing. AT&T's market share is
now closer to 60 percent than 90 percent. Tens of millions of consumers change their
interexchange carriers each year. MCI, Sprint, and lesser carriers have the capacity to
handle a substantia} portion of the traffic currently carried by AT&T -- either immediately or
in relatively short order.
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The Commission has not ignored these market changes; as competition has grown. the
Commission has accommodated AT&T with increased freedoms. In 1985, the Commission
eliminated the requirement that AT&T market its enhanced services and customer-premises
equipment through a separate subsidiary. In 1989, the Commission freed AT&T from rate-
of-return regulation and instead ailowed it to operate under price caps. Over the past tew
years. various AT&T services have been taken out from under price caps. and tariffing
requirements have been further streamlined.

Now. based on our present assessment of the overall market for domestic. interstate.
interexchange services. it is time 10 take the next logical step.

Today's ruling will have significant consequences. Residential long distance service. the
only service remaining under price caps. will be removed from price cap regulation. Tariff
changes will now take place on one-day's notice instead of 14. or 45. or even 120 days'
notice. Cost support requirements will be eliminated, blanket Section 214 authority will be
extended. and recordkeeping and reporting requirements will be eased.

We grant these additiona! freedoms on the basis of considerable evidence that AT&T lacks
the ability to exercise unilateral market power in the overafl interstate long distance market.
This is not the same as saying that the interexchange market is perfectly competitive or that
the need for all safeguards has vanished. Stifl, I believe we can appropriately declare AT&T
to be "non-dominant” without causing injury to consumers or undermining important pubtic
policies, pending a rulemaking in which we will review issues common to all interexchange
cammers.

In this regard, [ want to commend AT&T for the assurances set forth in its letters of
Septernber 21 and October 5. 1995. Although they do not bear directly on the question of
AT&T's dominance, these letters tender voluntary commitments on a8 number of important
subjects for varying periods of time.

Most importantly, AT&T has pledged to offer certain pricing options for residential service
that will safeguard the interests of low-income and low-volume subscribers. Also, the
principie of rate integration for Alaska and Hawaii will be protected. and te Commission
will have the opporuunity 1o oversee any deviations from the traditional practice of
geographic rate averaging. Rate increases for analog private lines and 800 number directory
assistance will be comstrained o the inflation rate. Large commercial customers, including
resellers, will be able to protect their expectations against disruptions that might otherwise
occur under the "filed rate doctrine.” Arbitration procedures will be available to speed the
resolution of complaints.

In these and other ways, AT&T has facilitated our decision 10 move away from

“asymmetric” regulation of interexchange carriers. In so doing. we abandon some rules that
may function more as hindrances to true rivalry than as consumer safeguards. Yet, even as
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we continue our efforts to eliminate unnecessary regulations, we must not and will not
abandon our public interest responsibilities.

To this end, we will soon initiate a proceeding (0 review the rules that apply to non-dominant
carriers generally. This will enable us 10 explore which minimally burdensome “rules of the
road” shouid be applied to a]l carriers. It’s essential that we maintain an environment that is
hospitable to the continued growth of competition.

- » * * *

We are at a pivoal stage in the evolution of communications markets and common carrier
regulation. In long distance, there is now considerable competition -- attributable in part to
the long-range vision and steadfast determination demonstrated over the years by our
predecessors at the Commission. Now, although this market continues to warrant some
degree of attention, our priorities must change.

We can and should be Jess involved with the intcrexchange markerplace. There are other
markets where competition remains an cnticing potential, not a promise fulfilied. In
particular, we are necessarily focusing more of our attention on expediting the emergence of
competition for local voice and video services. [ will work diligently toward the day when
genuine, robust competition in local markets permits us to take such significant strides as the
one we take today in the case of AT&T.
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SEPARATE STATEMENT OF
COMMISSIONER RACHELLE B. CHONG

In re: Motion of ATET Corp. to be Reclassified as a Non-Dominant Carrier

For approximately fourteen years, the FCC has regulated the interstate, domestic,
interexchange market by focusing most of its artention on AT&T. The Commission took
this approach because it determined that AT&T ~ and AT&T alone — was a "dominant”
carrier in that industry, possessing individual "market power” in the antitrust sense.
Accordingly, among other regulatory measures, the Commission put in place rules that
required careful scrutiny of AT&T's tariff filings before they took effect 1o ensure that the
carrier's rates, terms and conditions were just, reasonable and not unduly discriminatory.

Consistent with its view that other interexchange carriers were “non-dominant,” e,
lacked market power, the Commission did not accord the same high level of regulatory
scrutiny to AT&T's competitors. For example, for a period of time, there was no tariff
filing requirement imposed on the non-dominant carriers; at present, they are subject 1o 2
one day taniff filing requirement.

This dichotomous method of regulation was conceived, born, and nurtured when
AT&T both controlled the long distance and local exchange markets. Much has changed
in a2 decade and a half. AT&T shed itself of its bortleneck local exchange facilities to senle
an antitrust action. Equal access is available throughout virtually the entire nation.
Competition has been injected by the Commission in the interstate, domestic,
interexchange marker. New facilities-based interexchange carriers have emerged, and the
market has several muscular competitors with nationwide networks. Independent resellers
have thrived and add diversity to the menu of service offerings available to customers.
Customers have become more sophisticated in choosing 2 long distance service provider,
and have demonstrated a willingness to change service providers to obtain a service plan
that serves their needs best. ATAT's market share has declined. Bux despite the evolution
of this once-monolithic industry into a more vibrant competitive market, the Commission
continued to focus most of its attention on AT&T pursuant to its dominant/non-dominant

regulatory regime.

Against this backdrop, two years ago, AT&T petitioned the Commission to declare
that it no longer is a dominant carrier possessing market power in the interstate, domestic,
interexchange market. Today, the Commission grants AT&Ts long sought relief. [
support this action because I believe the record demonstrates that AT®T no longer is
dominant in the relevant market.
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Moreover, this decision is consistent with my regulatory philosophy. Asa
fundamental matter, I believe that competition should trump regulation. If a market is
corupetitive, let market forces work. With competition on the rise, the Commission
should reduce outdated regulation as much as possible and as quickly as possible, consistent
with our obligations under the Communications Act.

In addition, 1 favor regulatory panity, and by this I mean that similarly situated
competitors should be treated similarly under our rules. AT&T is now subject, among
other regulatory measures, to specific tariff filing requirements and exacting, pre-effective
tariff review. In contrast, AT&T's competitors - MCI, Sprint, and other interexchange
carriers - do not wear the shackles of these heavy regulatory requirements. Instead,
AT&T’s competitors enjoy the freedom of streamlined regulation. This regulatory
disparity has resulted in unfair competition berween the marketplace participants. While
AT&T jumps through regulatory hoops at the FCC, its competitors can often win in the
marketplace by dashing straight towards the finish line with competitive offerings.

In my view, a vigorous competitive market requires a fair start and equally
applicable rules. In specific, the public interest is ill-served by a regulatory process chat
builds in delay for one service provider and forces it to show its hand to its competitors
before it can introduce new service offerings or rate reductions in the market. [ am
especially pleased that the practical effect of today’s decision is to narrow this regulatory
disparity and bring ATST's regulation more closely into line with that of its non-
dominant competitors.

Further, 1 believe regulators must constantly reexamine existing approaches to see if
they continue to make sense in the current markes environment. It is clear that the days
of regulating this particulsr market by focusing on one major player should be over. We
need & new paradigm for this industry that is fair and that reflects the market as it exists
today. I thus support the decision to begin a proceeding 1o examine this industry and
decide what, if any, generic rules need to be developed to address specific issues or public
policy concerns. 1 believe such a proceeding ought to begin promptly.

My coasideration of any such rules will be guided in large part by the principles
enunciated above, Thus, when competition is working, 1 would prefer to eliminate
exising rules and to shy away from imposing any new regulatory
requirements. To the extent that new regulations are warranted ~ because competition is
inadequate or compelling public policy concerns suggest a regulatory response - in my
view, the Commission should craft narrow rules that apply equally to one class of carriers,
rather than towards one comperitor.

While I support this decision to answer the narrow question AT&T posed in its
petition, I stress that our work is not finished. I believe we should be proactive in our
approach to update our regulations governing this entire market, and we ought to seek
ways to expedite the trend toward full competition, and less regulation, in this market.
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Before the
FEDERAL COMMRVICATIONS COMMISSION POC 95-431
WASHINGTON, D.C. 20554

In re Applications of
Golden West Broadcasters

For Construction Permit for Minor
to the Facilities of Station
KLIT(FM), Glendale, California

For Renewal and Extension of
Special Temporary Authority

MEMORANDUM OPINION AND ORDER
Adopted: October 23,1995 Released: December 11, 1995
By the Commission:

1. The Commission has before it the cagtioned minor change
application of Golden West Broadcasters ("Golden West"). Golden
West, licensee of Station KLIT(FM), Channel 270B, Glendale,. .
california, an increase in effective radiated power ("ERP")
from 2.4 to 4.8 kilowatts. In association with its power
increase request, Golden West requests waivers of 47 C.F.R.
§§73.211(b) and (c) and §73.213(a). No other changes in
technical facilities are requested, and KLIT is to continue
operating from its present transmission site. Also before the
Commission is Golden West's December 28, 1993 * For
Renewal And Extension of Special Temwporary Authority.” For the
reasons set forth herein, the waiver requests and a?lication are
granted, and the related request for an extension o Special
Temporary Authority (STA) is diemissed.

2. . Golden West asserts that the increase is
necessitated KLIT's inability to provide an actual city-grade

File No. BPH-920128IB

e e s N s S S e S
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signal to any more than 46 percent of its community of license.!
Go?g:n West attributes this coverage defect to terrain
congiderations and claims that only the proposed power increase
will overcome reception difficulties.

3. Golden West notes that from 1952 to 1969 KLIT operated
with superpower facilities from a site in Glendale. 1In 1968 the
city declined to renew the tower site lease, at which time the
current Mt. Wilson site presented the only feasible alternative.
According to Golden West, the licensee of KLIT at that time
applied to relocate to Mt. Wilaon and to operate with superpower
facilities equivalent to those authorized at the Glendale site,
but this 1 was rejected, inasmuch as it would have
extended KLIT's 1 mV/m contour beyond that produced from
Glendale. Golden West asserts that the licensee followed the
"suggestion" get forth in the staff letter rejecting the
relocation lication and amended its proposal by "drastically"
reducing ERP from 82 to 0.67 kiW.? Golden West argues that the
staff su?geatim that this would render the relocation proposal
acceptable seemed to confirm that the Mt. Wilson site would allow
for adequate cit¥ coverage. Golden West maintains, however, that
the "meager® facilities authorized in 1986° resulted in a city-

grade signal to less than 30 percent of Glendale and that line-
of -sight cbstacles led to "severe® shadowing, multipath
interference, and "mixing® problems. Acco to Golden West,

the staff failed to recognize that the 1968 proposal was contrary
to the city coverage and line-of-sight provisions of 47 C.F.R.
§73.315.

4. Golden West recounts several subsequent unsuccessful
licensing and rulemaking attempts to rectify KLIT's technical
problems prior to entering into a %iev:tous settlement agreement
with the licensee of Station KJLH(FM), Chamnel 2727, Compton,
California. According to Golden West, in light of that earlier
agreement the Conmmission in 1989 ted KLIT's application
increasing ERP to 2.4 kW at Mt. Wilson, waived §73.211 and,
implicitly, waived §73.213(a), referencing

(" "}, 4 FOC Rcd 2097 (1989). Golden West
maintains that in so acting the Commission specifically found
that, based on field strength measurements, KLIT's city-grade
signal covered less than 30 percent of Glendale.

S. Golden West now claims that the 1989 power increase was
insufficient to allow for adequate service to Glendale. It

prediction methodology set forth in 47 C.F.R.

» Pursuant to the oavemg:s
§73.313, KLIT currently provi adequate city-grade coverage.

2 The application specified 0.64 k¥,

> See KUT.E.. INC., 1 POC Rcd 938 (1986) .
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asserts that in prosecuting its 1988 power increase licatiol
it, never clal{ned that a grant would enable it to ful?frpcarply "
:;ghegzgégéga byAccordltng to Gol%en Westf, reception difficulties
"constant " int
Sovertisers. Rlferonoron complaints from listeners and
i 40 FCC

720, 724 (1962), Golden West maintains that the Commission itself
is aware that the los Angeles, California area is a "ve e
prcblematic” place in which to provide FM service. In this
regard, Golden West again points to *highly irregular® terrain.

6. The KLIT proposal is incomsistent with §§73.211(b) and
{c) . Although KLI¥ currently operates with facilities VA
the Class B maxima, it seeks a contimied waiver of §73.211(b) as
well as §73.211(c). Golden West proposes to extend KLIT's 1 mv/m
field strength contour towards the respective 1 mV/m contours of
grandfathered short-spaced stations KIOZ(FM), Chammel 271B,
Oceanside, KIUT(FM), Channel issA, Big Bear Lake, and KJLH.

as

= ons ("Agreement between
aced FM_stations"), 57 FCC 2d 1263 (1975), Gol

asserts that the Commission considers, on an ad l)xz: bagfg,wes':
facilities increases for short-spaced stations in situations
where those stations ,to mutual facilities improvements and
where a sufficient public interest showing is made. Golden West
has entered into such agreements with the KIOZ, KTOT, and KJIH
licensees. Maintaining that a §73.213 waiver is not required in
light of these agreements and its public interest showing, Golden
Z:ggi oﬂertheless, requests ane "out of an overabundance of

. 7. Golden Wegt argument. Golden West argues tha
viable option for KLIT 18 to increase power at its Mt'twﬁ\esognly
site. According to Golden West, relocation towards Glendale
would exacerbate the existing ?xandfathemd short -spacing to
KJLH, whose licensee opposes all such efforts.® In contrast, and
noting a recent settlement agreement with the KJIH licensee, ¢
Golden West argues that the proposed KLIT power increase would

¢ Golden West did, however, assert that the Commi, 4
. o & ) o ssion erred in
signal to Glendale. 4 FOC Rod ZOSB. m.op ded an te clty-grade

.. * The tranmmitting sites of KLIT and KJIH
kilometers, 31.9 kilometers less than the narmal €5 kilometers e specteidﬂz i 47
C.F.R. §73.207(a) for a Class B and a Class A station operating two chammels

¢ Golden West and Taxi Productions, Inc. entered into a December
::ttlenent pm%acﬁiﬁz' thatf ‘eacghi wauld withdraw a I]-;:t':itlzigtzn
modification application (File No. Bm—9207311}5mm:1in2wp]&1§a§é(.!" The
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result in no actual objectionable interference to KJLH.

8. Golden West next argues that grant of its proposal will
benefit the public interest. Referencing Commission concern that
licensees provide service to their commmities, Golden West notes
that KLIT is the only FM facility licensed to Glendale and
asserts that §307(b) of the Communications Act of 1934, as
amended, in particular, calls for the provision of a city-grade
signal to that commnit:{. Golden West adds that a seco
benefit from a grant will be KLIT service to expanded areas and

lations.” Golden West also implies that traffic safety would
when drivers' attentions are no longer diverted by
the need to adjust car receivers to account for fading of the
KLIT signal.®

9. Golden West asserts that public interest benefits could
be realized from a grant of its proposal without adversely
affecting other stations. 1In this regard, it notes that pursuant
to the previcusly noted mutual facilities improvement agreements,
it and the licensees of KIOZ, KIOT, and mm,[mectively. have
bilaterally consented to accept interference tix"‘gefmm
contenplated facilities improvements. According to
applicant, al the gmposed KLIT 48 dBu interfering comtour
would theoretically overlap the proposed KIOZ 54 dBu service
cantour,® terrain conditions between their transmitting sites
would prevent any actual overlap. Further, Golden West states
that even if, arguendq, such an overlap did occur, the affected
area is otherwise well served.® As to KIOT's existing and
anticipated operations, Golden West likewise asserts that the
area m“which interference would theoretically occur is well
served,

7 According to Golden West, KLIT operations at 4.8 kW will enable that
station to serve an additicnal 355,250 persons in 1,760 kilometers with
a 54 dBu si and an additional 571,072 in 1,783 square kilometers

with a 60 gignal. Golden West also that implementation of the
mutual facilities improvement agreements will enable KIOZ, KIOT, and KJIH to
serve additional areas and populations.

! Golden West cites no authority for its claim that traffic safety is a
relevant public interest benefit justifying roval of mitual facilities
improvement agreements or its waiver requests, none is apparent.

' Pursuant to its agreement with Golden West, the KIOZ and KIUT licensees
have 1lied for license modifications (File Noa. BPH-910612ID and BPH-
930924IA, respectively).

1 Golden West asserts that this area is currently served by at least
five and as as 16 FM and two full-time AM stations and that the
area alsc receives dayt service from another AM statian.

U According to Golden West, five FM stations now provide a 60 dBu or
stranger signal,” and three other stations serve portions of the affected area.
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10. Golden West argues that a grant of its p 1 will
not result in interference to second adjacen KILH.

- 4 - [l .97
Antennas, ("Directional Antennas"), 6 FCC Rod 5356, 5362 (1991),
Golden West asserts that interference between second adjacent
channel stations occurs where the undesired signal is 40 dB

ter than the desired signal. Golden West ;13:23 that there
is precedent for utilizing the 40 dBu ratio st. 1 of 47 C.F.R.
§73.215(a) {2) in determining the cnset of second adjacent channel
interference in the course of allowing a station to improve 1ts
signal to its community of license. Otherwise stated, Golden
West indicates that the undesired signal must be at least 100
times greater than the desired signal. Noting that KJIH is
entitled to Class A protection to its 60 dBu contour, Golden West
asserts that there will be no interference from the proposed KLIT
operations, since KJLH's existing predicted 60 dBu contour will
not be Uverlagped by KUIT's proposed 100 dBu contour. Further,
Golden West claims that no such overlap will occur even if KJLH
operates with increased power as p. . . (As provided in the
mitual facilities improvement agreement with Golden West, the
KJIH licensee has applied for a power increase to 5.6 kW (File
No. BPH-920731IH.) Golden West characterizes amy resultant
interference to KLIT from KJLH as "negligible.” " According to
Golden West, although KLIT, as currently authorized, L
theoretically receives interference from KJLH in an area within
590 meters of the KJIH tower, no such interference has ever been
reported. And, states Golden West, KLIT operations as pr 5
would be subject to interference from KJIH's current facilities
in an area within 417 meters of that tower. Golden West also
maintains that if both stations rate as proposed, KLIT will
receive interference in an area of 659 meters arcund the KJLH
tower. Further, Golden West asserts that the area in which KLIT
could be expected to receive interference from KJLH would
actually be reduced if KLIT's power proposal is granted.

11. Use of the standard predictive method indicated that
the proposed KLIT operations would cause interference to KIOT,
KJiH, and KIOZ within their nominally protected areas.
Representatives of Golden West, seeking to address conceins about.
interference should KLIT be permitted to operate as pmgosed,
requested informal meetings with the staff. Subsequently, the
applicant submitted three amendments to its lication, datgd

ril 13, 4, and 12, 1993, respectively. According to
églden Wesl;:h;ythese an%mts respond to questions raised by the
staff during the informal meeti . Colden West indicated in the
amendments that the engineering data, derived from "Technote 101"
studies, demonstrated that any interference to either KIOT, KIOZ
or KIOT within their respective 54 dBu service contours would be
minimal due to terrain factors. The staff examined the data and
formats of these amendments and informed the applicant that it
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was unable to agree that no unacceptable interference would
result from enhanced KLIT operaticns. On August 10, 1993, the
applicant requested STA to operate KLIT with 4.8 kW for a period
of thirty days in order to test the effect of enhanced facilities
on KIOZ. Specifically, Golden West sought to conduct field
strength measurements "and other tests” to ascertain the
exigtence of resultant interference. The STA request was .
granted,” and Golden West conducted tests pursuant to the ratio
method as well ag listening tests to determine the extent of
interference to KIOZ. The application was further amended on
December 28, 1993, pursuant to which Golden West submitted its
conclusiona ing the STA tests. Golden West claims therein
that tests cted utilizing methodol prescribed by Mass
Media Bureau staff and consistent with 47 C.F.R. §73.314
denonstrate a lack of cognizable interference to KIOZ in areas
where theoretical predictions suﬁeat it would occur. According
to Golden West, the lack of interference is attributable to
terrain elevations between the KLIT and KIOZ transmitters.

12. Golden West argues that there is precedent for a grant
of the instant p. 1, the most llggTbeirg the 1989
action in , aupra, increas '8 to 2.4 kW.
According to Golden West, in wai §73.211 therein, the
Commigsion implicitly waived §73.213(a). Golden West references
language in Golden West noting inadequate city coverage, the
impracticality of relocating KLIT's transnitter closer to
Glendale, and the fact that no signal degradation would result
from the increase as well as a citation to
(“"Hani®), 72 FOC 2d 89 (1979), for the proposition that the
%ic interest benefits of enhanced coverage can outweigh the

fits of adhering to the maximum power restrictions.’ Golden
West argues that the 1989 circumstances are "indist ishable"
from tha present cnes and that, as in 1989, the additional

sought will not provide KLIT with an unwarranted

titive advantage. According to Golden West, however, the
instant proposal represents KLIT's "last hope® of providing
adequate service to Glendale.

13, Golden West also argues that the principle of favoring
city coverage yig-a-vis maintaining power/height restrictions and
the prohibition against contour extensions has guided recent
Ccrmgssion actions. According to Golden West, a grant of its

4 gae 3
Divisiqn. Mass Media Burean, Decenber 6, 1993 (reference 1800B3} .

Y Honl inwo! Yequest to wal the waximum power limit in order to
s £ “d cause deficient princi

comunity coverage. In 't&ing the balance™ between ﬂ"cﬁ:" regtriction

ts, where a grant
of the ver would, presumably, le the applicant for a new
facility to fully comply with §73.315.
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roposal would also rt with recent Commission proncuncements
indicating a policy of increasing station power so long as no
interference to other stations results.

14. Golden West's last argument is that grant of its
proposal will not engender a significant rnumber of similar
requests. It references circumstances unique to the instant
situation, such as KLIT's imbilit{ to provide an a te city
grade signal, its existing “patently” deficient signal, its
inability to relocate closer to its community due to interference
and spacing concerns, its claim that no other station will be
adversely affected, "substantial® public interest benefits,
including enhancement of city grade service from the only FM
station licensed to a commnity, mutual facilities improvement
ag;eerrents with all affected short-spaced stations, and the fact
% glms Angeles is a camplicated area in which to improve an M
acility.

15. Discussion. The unique circumstances in this case
warrant a ggant of Golden West’s facilities increase request. 2s
discussed below, the applicant presents evidence that terrain
barriers will preclude actual, as opposed to theoretical,
resultant increases in interference to other stations, there are
matual facilities increase agreements with all Cgotentially
affected stations, there is an acknowledged lack of ample city
grade coverage of KLIT's community of license, and a grant of
Golden West's application will not open the floodgates to a spate
of similar requests.

16. Section 73.213(a) of the Commisgion's Rules deals with
ﬁndfa\:hered short-spaced stations. That rule provides
tially, in pertinent part, that the facilities of an P
station authorized prior to November 16, 1964 and which does not
meet the st separation distances to other facilities be
modified only where the station's 1 mV/m contour is not ext
toward tbecorw contour of another short-gpaced station.
Despite this p: sion against enhancement of the facilitiesg of
athered short-spaced stations, the rule does provide for
mitually agreed on facilities increases in situations involving
a showing of public interest benefit. The Commission
tly adcpted a entitled "Commission
Reaffirms Policy With Re To ts Between Short-Spaced
FM Stations,” 57 PCC 2d 1263 (1575). In that Rublic Notice the
Commission ized the need for a public interest showing
and specified that in conasidering public interest benefits it
would account for areas ations which will receive both
primary service and interference. Since it appears, as noted,
that implementation of KLIT's p: power increase would
result in additional primary service, icularly to its
community of license, and since it £ r appears that there
would be no actual interference generated in areas now receiving
service from another station, the public interest standard is
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met .

17. The referenced 1975 Public Notice also clearly sets
forth the Commission's position that "In no event will a (mutual
facilities increase) p: sal be favorably considered which
provides for facilities excess of the maximum
Tower. ..limitations set forth in section 73.211(b)...." This

anguage mirrors language in §73.213(a) indicating that the
provigion for mutual facilities increases pertains to
grandfathered short-spaced stations which are authorized to
operate at no more than as specified in §73.211. However, KLIT,

virtue of Conmission action in Golden West, , is already
authorized to operate with facilities in excess of those
otherwise permitted by §73.211. Thus, this limiting provision of
573'213 (a) is not specifically applicable to the current KLIT
situation.

18. An examination of Golden West's data concerning the STA
test results reveals that the :ﬁlicant is correct in asserting
that enhanced KLIT operations 1 not result in actual
intexrference to KIOZ within the latter's nominally tected
service area. However, this is not due, as Golden West claims,
to a lack of KLIT signal penetration; the STA test data indicates
that the KLIT signal does, in fact, reach the area of predicted
interference. Rather, it appears that KIOZ's signal at the
measurement sites is either nonexistent or so weak as to be
barely measurable. Section 73.314(a) provides, in pertinent
msthat field strength measurements may be submitted to

trate that the Conmission's technical standards do not
mly reflect resultant interference or signal propagation.
r, the rule further provides that test results may be
submitted only in the context of rule nakjngedp
although the measurements and tests conducted by
pursuant to the STA conformed to suggestions of the staff,
mtanoe of the results does not constitute a change in

ssion policy, and the limitation of the rule remains in
effect. Of importance, the field strength measurements submitted
by Golden West are being used to demonstrate gnly coverage, not
interference. The action taken herein should not be taken as
aYpmval of the use of field strength measurements as an
alternative to the interference prediction method based on
contours specified in the Rules.

19. The action taken herein does not reflect a change in
Comission policies. Potentjal licants are advised that such
action is limited to the uni circumstances of Golden wWest's
situation. First, a li facility cammot a tely provide

its comumity with a city-grade si as called for in §73.315
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of the Rules.* Second, this deficiency is caused terrai
factors-a mountainous "barrier" to the KIOZ signangbvimsf;
beyond the control of the licensee. Third, thére is no practical
alternative by which to enhance city coverage aside from the
proposed solution. Fourth, KLIT is a pre-1964 grandfathered
short -spaced station. Fifth, KLIT is already authorized to
operate with gac111t1es_m excess of those otherwise provided for
in the rules. Sixth, it has been empirically demonstrated that
the service of no other short-spaced stations within their
protected contours would, in fact, be adversely affected.
Seventh, there is no opposition to Golden West's p: sal,
particularly from licensees of stations which arguably could be
;odzz‘z;g«iaih}a’ ggcf:ggsed Finally, i.'e% ghort -spaced stations

3 have ente into mutual facilities upgr:
agreements with the applicant. facilities ade

,20. The action herein granting the requested waivers and
:Tgpllcatlon renders moot Golden West's STA extension request .
us, no further discussion is warranted.

21. Accordingly, in light of the above, IT IS ORDERED
the requests for waiver of 47 C.F.R. §§73.211(b) and (0) and oo
73.213 filed by Golden West Broadcasters ARE GRANTED. IT IS
FURTHER ORDERED, That the associated application for a
constixuction rmit for a minor cg:‘xge to the facilities of
Station KLIT(MM), Glendale, Calif a (File No. BMP-920128IB) IS
GRAM‘H]?&&T IS FURTHER a!DERE:i That the associated request for
Aszuxewam extension of Special Temporary Authority IS DISMISSED

FEDERAL QOMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary

“ That rule, in pertinent , sets forth the '
that daed trannaitte:‘: be -fit\ntad ;::or:rguéo 1.du7;° dBu, orcg??mf mpmtermg:
. Here, su£| analys. West's proposal indi
on the applicant's measurement data, effectuation would tes\u?bi.%.aﬁs??é

ci 4 i
percI-u: tygrad:efgr;lecverslmxe. A minimm of 50 percent is
FCC Rod 4146, 4147, note 3 (1988) . . Bl 5

¥ See 17, .
authord ot Mim ac?igﬁlin As noted, 'KLIT's.present facilities were
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FCC 95436

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Motion of Southwestern Bell CWD-95-5
Mobile Systems, Inc. For »
Declaratory Ruling That Section 22.903
and Other Sections of the
Commission's Rules Permit the
Cellular Affiliate of a Beil Operating
Company to Provide Competitive
Landline Local Exchange Service
Outside the Region in Which the

Bell Operating Company is the

Local Exchange Carrier

o e T S Nt Yt Nt N S N e S

MEMORANDUM OPINION AND ORDER

Adopted: October 23, 1995 Released: Ocwober 25, 1995

By the Commission:

1. INTRODUCTION

). This Order addresses the Motion for Declaratory Ruling (*Motion”), filed on June
21, 1995, by Southwestern Bell Mobile Systems Incorporated ("SBMS®), seeking
clarification of Section 22.903 of the Commission’s rules, 47 C.F.R. § 22.903, regarding
limitations on the provision of out-of-region landline exchange services.! In the Motion,
SBMS, a cefiular affiliate of Southwestern Bell Telephone Company (*SWBT"), requests that
the Commission clarify that neither Section 22.903 nor any other section of the
Commission’s rules imposes separate subsidiary or other structural safegusrds on the
provision of out-of-region landline local exchange service by the cellular affiliate of a

! Section 22.903 of the Commission's rules was amended cifective Jan. 1, 1995. See Revision of Past 22 of
the C ion’s Rules G ing the Public Mobile Services, Report and Order, CC Docket No. 92-115, 9
FCC Red 6513 (1994) (Part 22 Rewrite).
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Regional Bell Operating Company ("RBOC").2 SBMS contends that the rules permit the
cellular affiliate of an RBOC, acting on its own behalf or through a closely-integrated
corporate affiliate, 1o provide landline local exchange service, both indirectly (through resale)
and directly through the ownership or lease of landline Jocal exchange facilities, provided
that the proposed service is outside the region in which the RBOC affiliated with the cellular
carrier is the Local Exchange Carrier ("LEC").

2. In a Public Notice issued June 29, 1995, the Wireless Telecommunications Bureau
sought comment on SBMS’s Motion. The Bureau also asked commenters to address whether
the vequesied relief should be gramed by other means if the requested declaratory ruling
could not be granted. We received three timely-filed comments, two {ate-filed comments,
and ooe reply comment in this proceeding.}

1. BACKGROUND

3. The SBMS Motion seeks an interpretation of Section 22.903 of the Commission's
rules, which governs the conditions under which BOCs may provide cellular service. Section
22.903 provides, in pectineat part, that:

Ameritech Corporation, Bell Atlantic Corporation, BellSouth Corporation, NYNEX
Corporation, Pacific Telesis Group, Southwestern Bell Corporation, U.S. West, Inc.,
their successors in interest and affiliated entitics (BOCs) masy engage in the provision
of cellular service only in accordance with the conditions in this section, uniess
otherwisc authorized by the FCC. BOCs may, subject to other provisions of law,
have a controlling or lesser interest in or be under common control with separate
corporations that provide cellular service only under the following conditions:

(a) Acgess to landline facilitics BOCs must not sell, Jease or otherwise make
available to the separate corporation any transmission facilities that are used in any

 The wrm Bel} Operating Company (*BOC") is used in the text of Section 22.903 to refer to the seven
regional holding companies which awn and control the 22 Bell Operating C: jes. For purp of this
Order, we use the term Regional Bell Operating Company ("RBOC ')mnfumbuemmmﬁonﬂhem
compania

’ By Public Notice, the Wireless Tel Bureau ordered 10 be filed by July 17,
1995. See Public Notice, DA 951454, “Wireless Telecommunications Burean Seeks Comment on Southwestern
Bell Mobile §; s R for Decl y Ruling on Provision of ‘Out-of-Region® Competitive Landline
mzxmmby.cmm.Amimonmc rel, June 29, 1995. The THinoiy Commerce
C ission ("1CC") reqy d s jon until July 20, 1995 1o file comments, which the Bureau granted.
See Order, CWD-95.5, rel. July 13, 1995, Nexiel Communications, Inc. {"Nextel “) and Ameritech Corporation
("Ameritech”) filed comments ou July 17 and 1CC filed comments on July 20. Bell Atlantic Corporation ("Bell
Adantic”) and Time Warner Telecommunications ("TWT*) also filed comments on July 20. Because the
cxwmm;mxedwlccmdm:pplyw&uAdmmmTWT wmmmmmuu!leﬁhd but will

ider their arg

3387



way for the provision of its landline telephone services, except on a compensatory,
arm’s length basis. Separate corporations must not own any facilities for the
provision of landline telephone service. Access to landline exchange and transmission
facilities for the provision of cellular service must be obtained by separate
corporations on the same terms and conditions as those facilities are made available to

other entities.

(b) Independence. Scparate corporations must operate independently in the
provision of cellular service. Each separate corporation must: (1) maintain its own
books of account; (2) have separate officers; (3) employ separate oprrating.
marketing, installation and maintenance personnel; and, (4) utilize separate computer
and transmission facilities in the provision of cellular services.

47 CFR § 22.903(a) ‘and (b) (emphasis added).

4. The original version of Section 22.903 was adopted as Section 22.901 in 1981,
when the Commission amended Part 22 of the rules to provide for the authorization of two
cellular licensees in each market — one wireline carrier and one non-wireline carrier.* In
order to deter wireline carriers from using their market power to engage in anticompetitive
practices in the provision of celfular service, the Commission required all wireline carriers to
establish separate subsidiaries to provide cellular service.® Section 22.901(b) also was added
to the rules and stated, in pertinent part, that wireline cellular licensees "may not own
facilities for the provision of landline telephone service."® These restrictions were placed on
all wireline carriers to prevent them from “using predatory pricing tactics or misallocating
the shared costs of cellular and conventional wireline service . . . ."7 The Commission
reasoned that “this [restriction) should make the detection of anticompetitive conduct
somewhat casier for regulatory authorities. ™

* Inquiry Into the Use of the Bands 825-845 MHz and 870-890 MHz for Cellular Communications
Systems, Report and Order, CC Docket No. 79-318, 86 FCC 24 469 (1981) (1981 Order). Originally, the
Commission had sdopted a one-sysicm-per-market policy for cellular service, with the license in each market to
be held by the local exchange carrier. Inquiry Relative to the Future Use of the Frequeacy Band 806-960 MHz,
Second Report and Order, Docket No. 18262, 46 FCC 2d 752 (1974); recon. granted in part, 51 FCC 24 945,
clarified 55 FCC 2d 771 (1975), aff'd sub nom. NARUC v. FCC, 525 F.2d 630 (D.C. Cis. 1976), cert. denied,
425 U.S. 992 (1976). Ou reconsideration, the restriction that prevented non-wireline carriers from providing
cellular service was lifted. $1 FCC 24 a1 945.

* 1981 Order at 11 48-52.
¢ 47 CFR § 22.901(b) (1981).
' 1981 Order, 86 FCC 2d 469 a1 1 48.

¥ Id. at 11 48-52.
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5. In 1982, the Commission revised Section 22.901 to apply separate subsidiary
requirements for cellular only to AT&T and its affiliates.! The Commission determined that
in thc‘case of wireline carriers unaffiliated with AT&T, the costs of structural separation
outweighed the benefits stemming from the separate subsidiary requirement. The
Commission conchuded that informal complaint procedures and strict interconnection
requirements would adequately protect against improper activity by these carriers in the
provision of celtular service.' In the case of AT&T, however, the Commission determined
.that AT@T's size and historically dominant position in the telecommunications industry gave
nthfnmque abﬂitywenngeinamicompeﬁﬁvemﬁviﬁswithmspeamccnnlumnwmld
be difficult to detect absent structural separation. The Commission noted that continuing to
impose scparate _subsidiary requirements on AT&T would protect against possible cross-
?xbis;gmgon or interconnection abuses linked to AT&T’s control of bottleneck LEC
acilities.

6. In 1983, the Commission further amended Section 22.901 i
bmkup of AT&T under the divestiture agreement entered into byggT:mz‘g;m
of Justice.” Under the divestiture agreement, the 22 BOCs owned by AT&T were divested
and copsolidated into seven regional holding companies." Accordingly, the Commission
amended Section 22.901 mdeleethemfmtoAT&deinstudapplhdthem
subsndn_ryrequircmcmstomhholdingoompanyandimlfﬁliams. Thus, the BOC
Separation Order amended Section 22.901(b) to read as follows:

Neither Amcritech Information Technologies Corp., Bell Atantic Corp., BeliSouth

Corp., b{ynex Corp., Pacnﬁc Telesis Group, Southwestern’ Bell Corp., or US West,
Inc., their successors in interest, nor any affiliated entity, may engage in the provision

, .
Inquiry into the Use of the Bands 825-845 MHz and 870-890 MHz for Cellular Commumications
Syncm;ndAmﬂmqf_hmZuanchonminkn'sRdeximeaﬂuhw
(Sly;‘;ms, Ma;wmndanpmwnandOMamWanﬁm. CC Docket No. 79-318, 89 FCC 24 38 (1982)

' 1982 Order, 89 FCC 2d 58 at 1 45-46.

"' 1982 Order, 89 FCC 24 58 & § 46. The costs of . L
duplicative staffs and di ; iting from structural separation for ATAT were idemtified a3 the

7 Id. u 14345.

" Policy and Rules Concerning the Furnishing of Premises Equi Enhanced Servi
, eroing hing of F quip Services and
fxeus.ul; FCC 24 1117 11m ﬂ;-ﬁbmxm' clptone Co v po ek Ho. 83
Lis. 95 Foc 24 ' 3 ... Winois Bell Telephone Co. v. FCC 740 F.2d 465 (7

" U.S. v. American Telephone & Telegraph Company and U.S. v. Western Electric Company ,

Modification of Final Judgemenr, 552 F. 3 i
460 U.S. 1001 (1988 (et Supp. 131 (D.D.C. 1982), af"d sub nom., Maryland v. United Siates,
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of cellular service except as provided for in paragraphs (c) and (d}. . . .

The separate subsidiary requirements and other conditions imposed under Section 22.901
otherwise remained unchanged, including the provision stating that entities listed in 22.901(b)
"may not own any facilities for the provision of landline service.”

7. The final revision of the separate subsidiary requirement occurred in the 1994 Parr
22 Rewrite Order as part of our comprehensive reorganization of Part 22 of our rules. In
that Order, Section 22.903 was amended to incorporate the provisions of former Sections
22.901(b) and (c).* No substantive change to the rule was proposed or adopicd; towever.
Thus, Section 22.903 imposes the same separate subsidjary requirements as the predecessor
rule, and continues to provide that cellular carriers affiliated with RBOCs "must not own any
facilities for the provision of landline telephone service.”

118 CONTENTIONS OF PARTIES

8. In its Motion, SBMS states that as the cellular affiliate of SWBT, it currently
provides cellular service in several markets outside of SWBT's LEC service area, including
Chicago, Boston, Washington/Baltimore, and several markets in upstate New York." SBMS
now proposes to provide what it describes as "competitive landline Jocal exchange”
("CLLE") service in some or all of these markets as well.”” According to SBMS, this will
enable SBMS 10 offer "one-stop shopping” to the public through integrated offerings of
CLLE and wireless services. For example, CLLE users potentially would be able to use 2
device that operates as a landline-based cordless telephone within 2 building and as a cellular
telephone when taken outside.

9. SBMS proposes to provide CLLE through a corporate entity that shares facilities,
systems, and personnel with SBMS's cellular operation, and that is managed by the same
officers and directors as SBMS. SBMS contends that such an arrangement is permissible
under Section 22.903, i.e., that SBMS may offer CLLE service on an integrated basis with
SBMS’ cellular service without creating a structurally separate entity.™ SBMS asserts that
the original purpose of Section 22.903 was to protect against anticompetitive activity by
RBOC:s in the provision of cellular service within their LEC service arcas. At the time the
rule was first adopted, SBMS contends, the Commission did not contemplate that cellular
licensees would provide service outside the service areas of their RBOC affiliates.

Y Part 22 Rewrire m Appendix A-40.

“ SBMS Motion at i-ii, note 1.

" SBMS Motion a ii. SBMS initially prog to provide i d cellular and CLLE services in
Rochester, New York. SBMS also has applied with the Mlinois C C ission for permission to
provide CLLE service in the Chicago area.

" SBMS Motion &t 4; sec also. SBMS Motion at 13, note 11.
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Therefore, SBMS argues, the rule should be interpreted to aliow SBMS to own landline
facilities and provide local exchange service on an integrated basis with its cellular service
outside the LEC service area of the SWBT.

10. In further support of its Motion, SBMS argucs that allowing the integrated
provision of CLLE will serve the public intesest by promoting competition in the provision
of landline local exchange service. CLLE service, SBMS notes, will provide a competitive
alternative to existing LECs in the markets where it is offered.” SBMS also argues that
there is no threat of competitive barm from allowing SBMS to provide CLLE without being
required (o create a scparaie subsidiary. SRMS eruphasizes that all of its cellular operations
will continue to be structuraliy separated from those of SWBT, as required by Section
22.903,"’lndth.uitwillpmvichClLEserviceonlyinmrkeuwhemtheexistinngCis
someone other than SWBT.

11. Most of the comments in response to the Motion are supportive of SBMS's
objective of providing local exchange competition, but commenters differ on whether
SBMS’s request for declaratory ruling is an appropriate vehicle to accomplish this
objective.” Ameritech supports SBMS's Motion, stating that grant of the motion will
facilitate the further development of full and fair competition across the breadth of the
telecommunications marketplace.® Ameritech suggests three modifications to the relief
requested by SBMS: that (1) the Commission extend the requested relief to all RBOC
cellular affiliates;® (2) "out-of-region” service should be defined on the basis of the RBOC's
suw-sp:cﬂ_igedloalexcmngcccrﬁﬁadonm;”ma)mmmwubemdedmm
RBOC iates, becanse the structural ion rules serve to C i
e - sepanation handicap RBOC enterprises

12. Bell Atlantic argues that an interpretive ruling is not the appropriate forum to

" SBMS notes that it is not sceking o acquire the existing LEC in any market and does not request
. ! 8 a
ruling that would permit it to do s0. See SBMS Motion a ii-ifi, note 3.

_'SBMSahou;uuﬂuthe I separath qui of Section 22.903 for in-region celiular
service are questionsble, and should be climinated. SBMS does not seck a determination of this issue in its
request for declarstory ruling, however. Ser SBMS Motion at 26.

¥ TWT Comments u 4, Bell Atiantic C = 2, ICC ¢ 234,

2 Amersitech Commenis at 1-2.
P id a8
* Id. a 56

® Ameritech Comments at 8-9.
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address SBMS's proposal.” Instead, Bell Atlantic urges the Commission to initiate a
ruiemaking that would reexamine the separate subsidiary requirements for RBOCs providing
cellular service, whether in-region or out-of-region.?’ Bell Adantic notes that these rules
were developed before the AT&T divestiture and are long overdue for a comprehbensive
review. Time Warper Telecommunications ("TWT") states that it is supportive of SBMS’s
motion, but requests that the Commission condition its action on requiring SBMS to unbundle
the features and functions of its cellular network (e.g. unbundling air time and
interconnecting its switches with switch-based reseilers) to make them available to SBMS’s
landline and wireless competitors, including TWT.®

13. The lllinois Commerce Commission (ICC) also argues that SBMS's motion is too
parrow and that the Commission instead should initiate a general review of its cellular rules
by issuing a Notice of Inquiry ("NOI*).® The National Associstion of Regulstory Utility
Commissioners ("NARUC") supports ICC’s position, and notes that any proposed changes to
any aspect of the federal and state multi-jurisdictional frameworks that distinguish between
cellular and landline services must be carefully examined.® The ICC believes that an NOI is
needed to address a variety of issues related to the promotion of effective competition in
wireline services.” For example, while the ICC acknowledges that “there may be inberent
efficiencies to be gained by allowing physical facilities to be used to provide both landline
and cellular telecommunications,” it is concerned that states’ abilities to regulate intrastate
telecommunications services may be restricted if SBMS is allowed to provide out-of-region
CLLE.® The ICC also argues that SBMS’s Motion requires a determination of the extent to
which a company providing both cellular and landline services would be subject to the same
rules and regulations applicable to other carriers providing landline services.® For example,
the ICC contends, the rules under which landline/cellular companies operate may be

* Bell Atlantic Comments at 1-2.
T M4 a3
¥ TWT Comments af 4-5.

® ICC Comments at 2.

® NARUC Comments at 9. On October {1, 1995, NARUC submirted a "Request for Authorization to File
Out-of-Time, Alteraste Request for "Ex Parte” Treatment and Comments of the Natlonal Association of
Regulatory Utility Commissioners.” We hereby accept these late-filed comments and consider them in this
Order.

3 JCC Comments at 3-4.

® ICC Comments at 6-7. See alto, NARUC Comments at 9. "[IJt is critical that States’ abilities to
Jate i } ications services are not inadvertently restricted or preempted.” Id.

% ICC Comments at 9.
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inconsistent with the rules applied to landline companies providing PCS.*  Finally, the ICC
abjects 1o any effort to roll back existing RBOC/cellular structural separation requirements
affecting in-region service without a comprehensive rulemaking proceeding.®

14. SBMS's Motion is opposed by Nextel on procedural and substantive grounds.
Nextel first contends that Section 22.903 is clear on its face and, therefore, there is no
controversy or uncertainty that requires resolution by declaratory ruling.® Assuming a
question of interpretation exists, Nextel contends that SBMS’s request is premature, because
of the uncertain state of Commissioa's policies for development of wircless competition and
the possibility of legislation that would atiow RBOC entry into interLATA markets ¥ Nextel
Also criticizes SBMS for not addressing how its integration proposal would atlocate joint and
common costs to separate regulated services from nonregulated services, or how allowing
SBMS 10 provide integrated CLLE would affect RBOC joint ventures comprised of PCS and
both in-region and out-of-region cellular operations.® In addition, Nextel argues that SBMS
does not address how it will separate its in-region and out-of-region cellular operations.”
Nextel 'note: that SBMS has not proposed any rules that would substitute for structural
separation.

15. lni:smplycommm.SBMsmdntmneofmccommemdispmeiu
core contention that the rationale for structural separation does not apply when an RBOC
cellular affiliate is operating out-of-region of the affiliated RBOC.* SBMS also argues that
resolution of its request by declaratory ruling is appropriate, because it presents & narrow
legal issue regarding the proper interpretation of Section 22.903. To the extent that
commenters urge the Commission to initiate a broader inquiry or rulemaking, SBMS argues
thatl.heircommemsmbeyondthescopeofthepmceedingandmnonelemmiu
resolution, although SBMS also agrees such a broader proceeding would be desirable.

* ICC Commeqts at 6, 9.

* JCC Commenms at 14,

* Nextel Comments ot 1.

7 Id. a 14-15.

¥ oai1-12.

> Id at12.

© Id. at9-10.

“ SBMS Reply Comments x 2.

“ SBMS Reply Comments a 3-4.
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IV. DISCUSSION

16. As a threshold mauer, we find merit in SBMS's contention that when the
language in Section 22.903 was first adopted, the Commission did not contemplate RBOCs
providing out-of-region ceffufar service. Nevertbeless, we conclude that the relief requested
by SBMS is not amenable to a grant by declaratory ruling. On its face, Section 22.903
makes no distinction between in-region and out-of-region cellular service provided by an
RBOC affiliste. Thus, a literal reading of the rule indicates that an RBOC-affiliated cellular
licensee must maintain structural separation from the RBOC, regardless of where it provides
service. Similarly, the prohibition in Section 22.903(a) on cellular affilistes owning landline
equipment appears to apply whether the cellular licensee is providing service in-region or
out-of-region. The Commission has not previously considered the distinction between in-
region and out-of-region service.

17. In its reply comments, SBMS requests that if the Commission is unable to grant
a declaratory ruling, it should issue SBMS a waiver of Section 22.903 to the extent necessary
to allow it to provide integrated CLLE service.® Although we decline to interpret Section
22.903 by declaratory ruling as requested by SBMS, on our own motion, we will treat
SBMS's petition as a request for waiver.* The Commission may exercise its discretion to
waive 8 rule where there is "good cause” to do $0,* because the particular facts would make
strict compliance with the rule inconsistent with the public interest.® Waiver thus is
appropriate only if special circumstances warrant a deviation from the general rule, and such
a deviation will better serve the public interest than adherence to the general rule ¥ Further,
the Commission'’s grant of a waiver must be based on articulsted, reasonable standards that
are predictable, workable, and not susceptible to discriminatory application.® We believe
that the differential treatment resuiting from a waiver would not undermine competition or
otherwise violate the Communications Act. For the reasons stated below, we find that SBMS
has made the required showing.

18. As a general matter, ‘we find that rigid application of Section 22.903 to SBMS's
CLLE proposal would not serve the public interest objectives of the rule. As noted above,
the restrictions in Section 22.903 were placed on the RBOCs to prevent them from "using
predatory pricing tactics or misallocating the shared costs of cellular and conventional

S id a8 note6.

“ See Sections 1.3 and 22.19 of the Commission’s rules, 47 C.F.R. §§ 1.3, 22.19.

Y i

“ WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969), cerr. denied, 409 U.S. 1027 (1972).
© 1d. x 1157; Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990).

“ Northeast Cellular, 897 F.2d 1166.
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wireline service . . . . In particular, the Commission expressed concern that without
strucaural separation, RBOCs could favor their own celiular affiliates through improper cross-
subsidization or discriminatory inferconnection practices.® Accordingly, Section 22.903
requires structural separation between SBMS’s cellular activities and SWBT's landline local
exchange activitics. Because SBMS is structurally separate from SWBT, however, we see no
need 10 impose additional structural separation requirements on SBMS to the extent it seeks
to provide landline service in conjunction with its out-of-region cellular service. First, the
existing safeguards insulating SBMS from SWBT already prevent SBMS from using its
sffiliation with SWBT to cross-subsidize either cellular or CLLE. Second, there is little risk
of SBMS being able to obtain preferential local exchange access in areas not served by
SWBT. Thus, requiring additional safeguards to separate SBMS's cellular operations from
its CLLE operations would serve no purpose.

19. We further conclude that requiring SBMS to create a structurally scparate entity
to provide CLLE would impose a significant and unnccessary regulatory burden on &
potentially valuable service. To provide CLLE on a competitive and cost-effective basis,
SBMS proposes 1o integrate landline facilities with its existing cellular network and
switches.” SBMS also plans to combine celhular and CLLE operations, such as credit
confirmation, billing and collection, customer care, and financial control. 2 Finally, SBMS
intends to offer customers *onc-stop shopping” and unified billing for combinations of
wireline and wireless service.® We agree with SBMS that this proposed integration of
wmlmmmmmoﬂmwmmmnbyamﬁmwhdve
costs, increasing efficiency, and enhancing SBMS's ability to provide innovative service. If
we were to impose structural separation requirements, SBMS would be preciuded from using
its existing cellular facilities, switches, systems and personnel to provide CLLE service, and
these benefits largely would be Jost.

20. We also find that granting a waiver to SBMS to provide integrated CLLE will
promote significant Commission objectives by encouraging local loop competition. The
dcvelopnmofwixelessservicukouofxverﬂp«cﬁiﬂmofcompedﬁondmwe
have identified to bring market forces to bear on the existing LECs.* We have noted that

@ 1981 Order, 86 FOC 2d 469 1 48.

* 1982 Order, 89 FCC 2d 58 u | 4345.

% SBMS Motiog at 13-14.

2 Id s 14.

o SBMS Motion & 14.

“ hMMmofﬁiquPemkﬂhwwadm;eCnﬁm,CCDoduNo.%l.

9lf('2CRad168.7(1996)0112(allacnionofmumlotmvimlmmicu.mﬂlh0puNm
A Tariffs, expanded i i mmhmwchmlon.lndvidwdh!wm.'uedlwu
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"[elfficient provision of wireless service may also create alternatives for those not served by
traditional wireline providers and should create competition for existing wircline and wircless
services.™* Allowing SBMS to provide CLLE will help to introduce such competition in the
markets where SBMS operates. Moreover, because SBMS intends to integrate wireline
services with its existing cellular infrastructure in these markets, it has the potential to
provide competitive choices to the public rapidly.

21. In granting a waiver to SBMS, we do not discount the comments of those who
urge us 10 undertake a broader inquiry into the structural safeguards applicable 1o RBOCs,
the relation between our regulation of cellular and our regulation of PCS, and other similar
regulatory issues. We do not agree, however, that granting relief to SBMS is premature
until all such issues have been resolved. The waiver granted by this Order is limited in
scope in that it waives the existing structural safeguards applicable to RBOCs in the case of
out-of-region activities by a cellufar licensee that is already insuiated from its RBOC affiliate.
The waiver siso does not address issnes relating to in-region activities by RBOC-affiliated
cellular licensees or questions of celtular/PCS companability. TWT contends that competitive
landline exchange providers should be required to unbundie their services. Rather than
address TWT’s claims in the narrow setting of this proceeding involving a limited waiver of
our structural separation rules, we iniend to address TWT’s claims in the larger context of a
rulemaking. In the interim, we believe it is appropriate to allow SBMS to contimie to offer
service on a bundled basis in light of the fact that SBMS provides primarily cellular service
on an out-of-region basis.% We agree with commenters as to the importance of these issues,
but they are beyond the scope of this proceeding and therefore can and should be dealt with
separately. We emphasize that granting the limited relief requested by SBMS at this time
should not be construed as a prejudgment of any of these issues.

22. We also disagree with ICC and NARUC that relief should not be granted to
SBMS because of uncertainty regarding the extent of state regulation of combined
cellular/landline service. Our decision does not affect states’ authority to regulate landline
service within their jurisdictions. Thus, it does not relicve SBMS of its obligation to receive
authority from the ICC, subject to the same criteria as any other applicant, for the provision
of local exchange services.” Our decision removes a federal bartier to SBMS’s provision of

of the increasing capability of the telephone network, and all contribute 10 making that petwork open 1o market
forces*).

# See Impluimmim of Section 309(j) of the Communications Act - Competitive Bidding, Second Report
and Order, PP Docket No. 93-253, 9 FCC Red 2348 (1994)  { 7.

* See Bundling of Cellular Cv Premises Equip and Cellular Service, Report and Order, 7 FCC
Rcd 4028 (1992). The Commission concluded that it is in the public interest *10 allow cellular CPE and celiular

service to be offered on a bundled basis, provided that the cellular service is also offered separately on 2 non-
discriminatory basis.® Id. & 4029.

T JCC Comments & 11.
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out-of-region wireline service, but intrasta

r , does not preempt i i

Revor ‘ . P pt state authority over i

m‘f thjsm's ICC’s c:n:—:(n btehat we retain sti:mxcmnj separations fOrt’i,n-ugion serv:emwa:.ee
graniin thcmmrmmw o reqummmwd by:gBMsproceedmg. but do not believe it precludes

24. Based on the above, we co; i
e , nclude that Section 22,903
::um Muyb to‘lllow SBM‘ to provide CLLE in areas not ms:)u;; ;ewmwnvedmw te
gested yAmentec!:. we will define SWBT's service area basedontheloul'uc!unge

V. ORDERING CLAUSES

25. Accordingly, IT IS ORDERED that, pursuaas Sectio
ngly, that, o j i
gg:ﬁzg tll!eZCOmmunf ications Act of 1934, as amended. 47 U § o “;"?‘i‘s‘i’ﬁ —
‘2 of the Commission's rules, 47 C.F.R. §1.2, the Mogior. fo- Dechr::.iry.:ﬂmg

_—

2
See, e.g., US. v. Western Blecaric Co.. Sii
Co., Slip Op. (D.D.C. September 6, 1988) g7 OP- O-D-C. January 28, 1987); .5
i y y . 1988). M fers . i U.S. v. Western Eleceri
to Iodify Section IKD) of the MFJ 1o alow thema 1 provie ey =% COU 87a0ied 4 motion by the RBOC
% 7. Westem Elecric Co., Slip Op. (D.D.C. April 28, 1998) 1 " %705 LATA boundasies. See,

»
See, ¢.g. Application of New Y, Parmership, Rad. Reg.
Ao . 3 f ork SMSA Lid. i 2dm253098$)
Pplication of Bell Atlantic Mobile Sysiems of Philadelphia, Inc., Gl'lgd. Re.:u-(P&.g) 14151455(198(6]) ;

© See WAIT Radio ut 1)57.

* The Wireless Telecommunjcat
P, ions Bureau
the Commission’s rules, 47 C.F.R, 50?31_ may act on delegated authority pursuant to Section 0.33) of
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filed by Southwestern Bell Mobile Systems, Incorporated IS DENIED.

26. IT IS FURTHER ORDERED that, pursuant to the authority o:anecqu'an.:dand
303 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154 , )
Sections 1.3 and 22.119 of the Commission’s Rules, 47 C.F.R. §§ 1.3 and 2‘2.19: a waiver
S oo 22 903, 47 C.F.R. § 22.903, is GRANTED to Southwestern Bell Mobile Systems,

Incorporated.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
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FCC 95428

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Advanced Communications Corporation

Application for Extension of Time to Construct, File Nos. DBS-94-11EXT

Launch, and Operate a Direct Broadcast Satellite

System
Application for Consent to Assign Direct Broadcast DBS-94-15ACP
Satellite Construction Permit from Advanced
Communications Corporation to Tempo DBS, Inc.
DBS-94-16MP

Application for Modification of Direct Broadcast
Satellite Service Construction Permit

MEMORANDUM OPINION AND ORDER

Adopted: October 16, 1995 Released: October 18, 1995

By the Commission: Commnissioner Quello dissenting and issuing a statement ;
Commissioner Barrett dissenting and issuing a statement;
Commissioners Ness and Chong issuing separate statements.
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